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I

t is difficult to avoid the conclusion that
the Government is stealthily returning to
the failed market approach to health that
was tried and failed in the 1990s. In that
decade the Government used the lever
of new health legislation to achieve this
objective. Public hospitals became stateowned companies governed by competition
law, and were expected to compete with
each other and with the private sector.

The consequences included:
• setting back workforce planning and
development several years because it
did not fit in with market theory
• obstacles to critical collaboration
between public hospitals including
information technology (DHBs are still
suffering the results of this folly)
• incentivising short-term decision-making
at the expense of medium to longer
term service planning
• introducing an alien and disintegrating
artificial divide between the funding
and provision of services
• cherry-picking of clinical services by
the private sector while leaving public
hospitals with the same fixed costs
• encouraging an eroding culture among
health professionals of working to
contract rather than to professional
standards and patient care.
SIDLING BACK TO MARKETS
Regrettably, although we now have new
legislation more consistent with the
values of a universal accessible public
health system that has continued under
successive governments, the current
Government appears to be sidling back to
a market-driven approach to the provision
of public hospital services at least. It is all
happening in the background and largely
below the radar. This is of great concern,
and warrants active scrutiny.
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For example, when we look at the
Ministry of Health executive (second tier)
restructure announced recently, ASMS
noted that the functions of the apparently
disbanded National Health Board (currently
comprising about half of the Ministry of
Health) appear to be reduced. Certainly
the brand name ‘NHB’ is out the door.
But, of greater significance, there is
an increased emphasis on market
mechanisms such as tendering through
commissioning, and the language of the
market – clients and customers. Those
driving this restructure appear oblivious
to the huge problems with commissioning
in the English National Health Service.
There are also signs of a return to the
failed market health experiments of the
1990s in the updated draft New Zealand
Health Strategy first developed in 2000.
This strategy is required by legislation but
does not require legislative amendment
to change it. The lever for constructing
a ‘competitive health market’ shifts from
legislation in the 1990s to a strategic
document enabled and required by
legislation today.
The Government’s health funding review,
whose controversial recommendations
were leaked to the media last year,
underpins the draft updated health
strategy. This review clearly points to
a competitive market model of health
service provision. At the extreme, in the
context of the Trans Pacific Partnership
Agreement, it also opens the doors to
more involvement of multi-national health
insurance companies.
REINTRODUCING A HEALTH MARKET
The review group’s most prominent author
is Murray Horn, an unashamed marketer
who genuinely believes in the 1990s
ideology, a former head of Treasury, a

member of the now disbanded Business
Roundtable, a banker, and influential in
government circles. Asking him to review
health funding systems guaranteed an
ideological pro-market outcome.
Proposals currently being considered by
the Government include opening up DHB
services to competitive tendering, with
indications that funding will be dispensed
only if planned ‘milestones’ are achieved.
If they are not, then funding will go to
another public or private provider. A leaked
document from the funding review suggests
that these milestones will include tighter
financial targets.
The proposals also suggest separating
DHBs’ funding and providing roles, with
the funding role eventually being carved
off and given to some other unidentified
organisation. This was tried and failed in the
discredited market experiment of the 1990s.
Doing that would be all about creating
a structure more suitable for market
mechanisms. It’s not about providing
the best care for patients and a decent
clinically-led working environment for
people employed by DHBs. It’s about
awarding contracts to the lowest bidder.
Particularly if they have multi-national
company backing, private business can
afford to make loss-leading bids to secure
a contract, with the aim of making a
profit over the longer term by cutting
costs. As a country we really don’t want
to be going down that track. The wrong
move could prove very costly for New
Zealand because once well-resourced
companies get their hooks into our public
health service contracts, they may be very
difficult to dislodge.
It is not just fans of the Star Wars films who
should be concerned with the threatening
return of the Empire.

A

ll employers (including DHBs) are
required by statute to consider an
employee’s request for more flexible
working arrangements. This includes a
request to change hours of work, days of
work, or place of work.

This right is set out under Part 6AA of the
Employment Relations Act 2000.
Last year the Government made it easier
for employees to request such changes.
Previously flexible working arrangements
only related to the need to care for
somebody. No such restriction now applies.
You may simply want to change your hours
of work for a better work–life balance.
Your employer is obliged to consider
your request within one month and can
only reject your request for operational
reasons such as an inability to reassign
duties or recruit additional staff (a full list of
permitted reasons can be found at Part 6AA
of the Employment Relations Act 2000).
Your request needs to specify for how
long the requested change in hours would
apply (including if permanent), when
you wish the change to take effect, and
explain what changes the employer may
need to make if your request is approved.
The rationale behind the Government
extending access to more flexible working
arrangements is to support greater
participation in the labour market, by
encouraging employees to stay in the
workforce when they might otherwise
feel compelled to withdraw completely
because of their employer’s inflexibility
over alternative arrangements.
WHAT KINDS OF WORK
ARRANGEMENTS CAN I REQUEST
BE CHANGED?
You can request changes to hours of
work, days of work, or place of work. A
comprehensive list of examples of flexible
working arrangements can be found
here: http://employment.govt.nz/er/
bestpractice/worklife/flexibleworkguide/
index.asp

DOES A CHANGE ONLY MEAN A
REDUCTION IN HOURS?

• insufficient work during the periods the
employee proposes to work

No. A request could be for an increase in
hours (or a change in work days).

• planned structural changes

WHAT INFORMATION DO I NEED
TO INCLUDE IN A REQUEST
FOR A CHANGE IN WORKING
ARRANGEMENTS?
As a minimum:
• your name
• the date on which the request is made
• that the request is made under Part 6AA
of the Employment Relations Act 2000
• for what period of time you want the
change to apply, including if it is a
request for a permanent change
• the proposed commencement date for
the change (and end date if for a fixed
period of time).
• an explanation, in the employee’s view,
of what changes, if any, the employer
may need to make to the employer’s
arrangements if the employee’s request
is approved.
DO I HAVE TO GIVE A REASON FOR
WANTING TO CHANGE MY HOURS?
No, you don’t, and not giving a reason is
not sufficient reason for the employer to
turn down your request. Nevertheless,
an application that explains why you
need or wish to change your working
arrangements may be helpful.
CAN THE EMPLOYER REFUSE MY
REQUEST?
Yes. But only for one of the following
grounds:
• an inability to reorganise work among
existing staff
• an inability to recruit additional staff
• a detrimental impact on quality
• a detrimental impact on performance

• the burden of additional costs
• a detrimental effect on ability to meet
customer demand.
The employer must provide an explanation
as to why these grounds apply.
HOW LONG WILL IT TAKE FOR MY
REQUEST TO BE CONSIDERED?
The employer must accept or decline your
request as soon as possible but within one
month of your application.
WHAT HAPPENS IF I AM UNHAPPY
WITH THE EMPLOYER’S DECISION?
If you believe your request has been unfairly
rejected, you may contact a member
of the ASMS industrial team for further
advice. There are mechanisms available
to ensure all requests for flexible working
arrangements are properly considered.
IS THE PART 6AA PROCEDURE
DIFFERENT FROM THE RIGHT IN THE
MECA TO REQUEST A CHANGE IN
HOURS FOLLOWING PARENTAL LEAVE
(CL. 28.1(F))?
Yes. The MECA provision covers the
specific circumstance of a request for
reduced hours following a return from
parental leave. The statutory Part 6AA
process covers this and many other
circumstances where flexible working
arrangements are necessary or desirable.
DOES THE PART 6AA PROCEDURE
COVER THE SAME CIRCUMSTANCES
AS DOMESTIC LEAVE?
No. Domestic leave is leave on full pay
in the event of the illness or accident
of a close family member. On the other
hand, the Part 6AA procedure may
lead to a variation in your hours of work
(temporarily or permanently) and would
normally result in change in salary.
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